
 

ERIE COAL CREEK DITCH & RESERVOIR COMPANY 
 

LICENSE AGREEMENT FOR CROSSING 
(Water Line) 

 
1.  PARTIES.  The parties to this License Agreement are the Erie Coal Creek Ditch & Reservoir Company, 
a Colorado non-profit corporation (“Company”), and the Town of Erie, a Colorado municipal corporation 
(“Licensee”).  The Company and Licensee are jointly referred to herein as the “Parties.” 
 
2.  RECITALS.  The Company owns, operates and uses the Erie Coal Creek Ditch (the “Ditch”).  As part of 
its Zone 3 Waterline Extension, the Licensee desires to obtain the permission of the Company to install 
over the Ditch a 24” waterline (the “Pipeline”) where the Ditch crosses under Vista Parkway, in the 
southwest ¼ of Section 30, Township 1 North, Range 68 West of the 6th P.M., Weld County as depicted 
in EXHIBIT A (the “Licensed Activity”).  The Ditch is a Horizontal Elliptical Reinforced Concrete Pipe at this 
location (“Piped Ditch Segment”).  The plans and specifications for the Licensed Activity are described in 
EXHIBIT B.  The Company agrees to license the proposed crossing, subject to the terms, conditions, 
covenants, and agreements set forth in this License Agreement.  Accordingly, in consideration of the 
mutual promises set forth in this License Agreement, the Parties covenant and agree as follows: 
  
3.  CONSTRUCTION. 
  
3.1 Pursuant to the terms of this License Agreement, the Licensee is granted the license to install the 

Pipeline over the Piped Ditch Segment pursuant to the plans and specifications approved by the 
Company and attached hereto as EXHIBIT B.  The Company’s review of the plans and 
specifications is solely for its own benefit and creates no obligation on the Company. 
  

3.2 The Pipeline shall be installed over the Piped Ditch Segment with a clearance of at least 1.82 feet 
above the top of the Piped Ditch Segment.  If the Licensee proposes any change to the means or 
method of installation of the Pipeline from the plans attached as EXHIBIT B, the Licensee shall 
notify the Company immediately.  The Licensee must receive approval of the altered plans in 
writing prior to continuing the Licensed Activity.   
 

3.3 Any portion of the Piped Ditch Segment and all affected portions of the Company’s easement that 
are disturbed by the License Activity shall be restored to their original condition so the flow of the 
water in the Ditch runs at the original amount and velocity.  Any and all fencing and other facilities 
appurtenant to the Company’s easement shall be replaced in a condition at least equal to the 
condition of such facilities and appurtenances prior to construction. 
 

3.4 The Licensee agrees that the construction of the Pipeline shall proceed expeditiously and with 
reasonable diligence from the commencement of construction to its completion.  The Pipeline 
shall be completed by May 31, 2018, subject to weather delays or other conditions outside of 
Licensee’s control.  If the Pipeline is not installed and completed by the aforementioned date (as 
may be extended by written agreement), this agreement shall be null and void, and of no force or 
effect. 
 

3.5 If the Licensee’s Licensed Activity interrupts the Company’s water supply for any reason, and such 
interruption remains after Company has provided Licensee with notice, the Licensee shall pay as 
liquidated damages $1,000.00 per day or any part of any day that the Company cannot deliver 
water to its shareholders who have a right to the delivery of water, have a need for water, have 
requested the delivery of water in accordance with the shareholders’ rights and cannot deliver 
water to that shareholder or shareholders as a result of the Licensed Activity.   
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3.6 The Licensee shall clearly mark the crossing along both sides of the ditch with the appropriate 

markings and color for this type of underground utility.  All such markings shall bear the name of 
the structure’s owner and telephone contact information. 
 

3.7 The Licensed Activity or Licensee’s Pipeline may require any local, state, or federal permits or 
approvals.  It is Licensee’s obligation to investigate and determine the need for any such permits 
or approvals.  The Licensee is responsible, at its own expense, for obtaining all local, state and 
federal permits or approvals and for compliance with all local, state and federal laws and 
regulations including but not limited to land use and environmental laws and regulations, and 
specifically including the Endangered Species Act, prior to beginning construction.  To the extent 
permitted by law, the Licensee shall indemnify the Ditch Company for any and all costs, damages, 
fines, and fees, including reasonable attorneys’ fees incurred by the Ditch Company as a result of 
Licensee’s failure to obtain such permits or approvals or failure to comply with all applicable laws 
and regulations. 

 
4.  PERMISSION OF LAND OWNERS.  Licensee is responsible, at its own expense, for obtaining the 
permission of any other land owners, if any, or any other person or entity who may claim an interest in 
and to the land shown in EXHIBIT A, for the purposes stated herein. 
 
5.  LICENSE FEE.  The Licensee shall pay to the Company a license fee of $2,500.00.  The license fee 
shall be paid upon execution of this License Agreement and prior to the commencement of the Licensed 
Activity.  This license fee shall be in addition to any other costs for which the Licensee is responsible 
pursuant to this License Agreement. 
  
6.  INSPECTION. 
  
6.1 The Licensee shall notify the Company at least three (3) days prior to commencement of the 

Licensed Activity, or replacement or repair of the Pipeline permitted by this License Agreement, 
except for emergency repairs which are provided for in paragraph 8 of this License Agreement.  
The Company is permitted to inspect the Pipeline or replacements and repairs during 
construction.  Upon completion of the Pipeline, the Company may inspect the Pipeline. 
  

6.2 The Company’s right to inspect the Licensed Activity or the construction of the Pipeline in no way 
relieves the Licensee of its liability for improper construction.  The Company’s inspection is solely 
for the benefit of the Company and creates no obligation to the Company. 
  

6.3 Licensee shall provide the Ditch Company with one set of “as-built” plans of the Installations upon 
completion of the Installations.   
 
 

7.  REIMBURSEMENT OF EXPENSES.   
 
7.1 The Licensee agrees to reimburse the Company (or pay directly) for all reasonable engineering 

and legal costs incurred by the Company in preparing and approving this License Agreement and 
the costs of inspection as described in paragraph 6. 
 

7.2 Statements for the costs chargeable to the Licensee hereunder will be forwarded to the Licensee 
and the same shall be paid to the Company within 30 days after the billing is received.  If payment 
has not been received by the Company within 30 days, the Licensee shall have breached this 
License Agreement and the Company may institute legal proceedings to collect the amount due 
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and owing.  In such proceeding, the Company shall be entitled to its costs and reasonable attorney 
fees from the Licensee.  However, Company shall not be entitled to terminate this License 
Agreement. 

 
8.  MAINTENANCE.   
 
8.1 The Licensee specifically agrees and pledges to maintain, repair, and replace the Pipeline so as 

not to require the Company to maintain, repair, or replace it unless damage is caused by the 
Company.  If the Licensee fails to properly maintain, repair, or replace any portion of the Pipeline 
for which it is responsible and said failure results in damages or interference with flows in the 
Ditch or the Piped Ditch Segment, or reasonably threatens the same, after ten days’ notice of the 
need for same, the Company may, at its own option, conduct its own maintenance, repair, or 
replacement.   The Licensee shall reimburse the Company for the reasonable cost of such work 
within 30 days.  In the event the Licensee fails to maintain, repair, or replace the Pipeline, it shall 
be held liable for any loss, damage or injury to the Company except to the extent caused by the 
Company.  If the Company conducts its own maintenance, repair, or replacement, it does not 
waive the right to hold the Licensee liable for damages caused by Licensee’s failure to maintain, 
repair or replace.  

 
8.2 In the event of an emergency, the Company or the Licensee may conduct maintenance or repair 

immediately, giving notice to the other party as soon as possible at the emergency contacts 
identified below.  If the Company conducts emergency work, it shall be reimbursed for the 
reasonable cost of the work.  Under no circumstances shall the Company be responsible or held 
liable for damages to the Pipeline resulting from maintenance or repair to the Ditch except to the 
extent caused by the Company’s negligence or willful misconduct. 
 

8.3 If the maintenance, repair, or replacement of the Installations interrupts the Company’s water 
supply for any reason, the Licensee shall pay as liquidated damages $1,000.00 per day for any 
day that the Company has a valid request for water from a shareholder and cannot deliver water 
to that shareholder or shareholders as a result of the Installations. 
 

EMERGENCY CONTACTS: 
 
Company: Russell Pennington 

Office:  303-926-2878 
 
Jody Lambert 
Office: 303-926-2882 
Cell: 303-665-9420 

  
  
Licensee: 
 
 

Director of Public Works 
Office: 303-926-2871 
 

  
 
9.  WATER LOSS.  The Licensee agrees that the Licensed Activity will not increase carriage or transit loss 
over the loss which has occurred historically.  The Licensee agrees to compact any disturbed earth 
materials, so that such additional water losses will not occur.  If the Licensee’s Licensed Activity increases 
carriage or transit loss in the Ditch, the Licensee agrees to repair the construction to prevent such 
additional loss.  
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10.  LIABILITY AND INDEMNIFICATION. 
 
10.1 By virtue of entering into this License Agreement, the Company: (1) assumes no liability for use, 

operation, or existence of the Licensee’s Pipeline except to the extent caused by the Company’s 
negligence or willful misconduct; and (2) assumes no additional responsibilities or obligations 
related to the Licensed Activity, in the area described in EXHIBIT A, which are required by this 
License Agreement. 

10.2 To the extent allowable under Colorado law, the Licensee agrees to indemnify and hold harmless 
the Company, from all claims and liability for damage or injury to property or persons arising or 
caused directly or indirectly by the Licensee’s construction, restoration, maintenance of, or failure 
to maintain, the Pipeline and the Licensee’s occupancy and use of the area located in EXHIBIT A, 
except to the extent caused by the Company’s negligence or willful misconduct. 
 

10.3 The Licensee does not waive or intend to waive the rights or protections guaranteed under the 
Colorado Governmental Immunity Act. 

  
11.  EASEMENT RIGHTS.  The License granted to the Licensee herein in no way restricts the Company’s 
right to the use of its easement to construct, operate, or maintain all existing structures and facilities of 
the Ditch 
 
12.ASSIGNMENT.  Licensee may not assign its rights and obligations hereunder without prior written 
consent of the Company, which will not be unreasonably withheld. 
 
13.  TERMINATION.  The license granted herein shall terminate upon the abandonment of the Pipeline.  
Abandonment shall be deemed to have occurred when the Pipeline has not been used for a period of five 
consecutive years.  However, the Licensee may avoid having said Pipeline deemed abandoned if, within 
five years of when the Pipeline were last used, the Licensee sends written notice to the Company, 
pursuant to paragraph 14 below that it is not abandoning the Pipeline.  In that event, this Agreement shall 
continue for one (1) additional year.  Thereafter, the Licensee shall either put the Pipeline in use, or it 
shall conclusively be deemed abandoned.  Upon abandonment, the Licensee shall, upon the request of 
the Company, and at the Company’s sole discretion, remove the Pipeline and all improvements and shall 
restore the Company’s real property and improvements to their original condition. 
  
14.  NOTICES.  Any notice required or permitted by this License Agreement shall be in writing or by 
facsimile and shall be deemed to have been sufficiently given for all purposes if sent by certified or 
registered mail, postage and fees prepaid, hand delivered, or sent via email, addressed to the party to 
whom such notice is intended to be given at the address set forth below.  Such notice shall be deemed 
to have been given when deposited in the U.S. mail.   
 
COMPANY: 
 
Angela Swanson, Secretary 
Erie Coal Creek Ditch & Reservoir Company 
P.O. Box 119 
Longmont, CO 80502 

COPY TO: 
 
Jeffrey J. Kahn 
Lyons Gaddis 
P.O. Box 978 
Longmont, CO 80501 
jkahn@lyonsgaddis.com 
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LICENSEE: 
 
Director of Public Works 
Town of Erie 
645 Holbrook 
Erie, CO 80516 
gbehlen@erieco.gov 

COPY TO: 
 
Paul Zilis 
Andrea Kehrl 
Vranesh and Raisch, LLP 
1720 14th Street, Suite 200 
Boulder, CO 80302 
pjz@vrlaw.com 
aak@vrlaw.com 

 
15.  WAIVER OF BREACH.  The waiver by any party to this License Agreement of a breach of any term or 
provision of this License Agreement shall not operate or be construed as a waiver of any subsequent 
breach by any party.  
 
16.INTEGRATION AND AMENDMENT.  This Agreement represents the entire agreement between the 
parties and there are no oral or collateral agreements or understandings.  This Agreement may be 
amended only by an instrument in writing signed by both parties. 
 
17.  BINDING EFFECT.  This License Agreement shall be a covenant running with the land and inures to 
the benefit of and is binding upon the Parties and their successors and assigns.   

 
18.  RECORDATION.  This License Agreement shall be recorded at the cost of the Licensee and shall be 
binding on any successors of the Parties.  The failure to record all or portions of exhibits because of the 
size of the documents shall not affect this License Agreement. 
 
19.   EXHIBITS.  All exhibits referred to in this License Agreement are, by reference, incorporated in this 
License Agreement for all purposes. 

 
20.  COUNTERPARTS.  This Agreement may be executed in several counterparts and, as so executed, 
shall constitute one Agreement, binding on all the parties even though all the parties have not signed the 
same counterpart.  Any counterpart of this Agreement which has attached to it separate signature pages, 
which altogether contain the signatures of all the parties, shall be deemed a fully executed instrument for 
all purposes.  Any signature relayed by electronic means, including facsimile or email, shall be considered 
to be originals for purposes of this agreement. 
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Dated: _____________________ 
ERIE COAL CREEK DITCH & RESERVOIR COMPANY 

 
ATTEST 

________________________________ 
By:   Russell Pennington, President 

____________________________ 
By: Angela R. Swanson, Secretary  
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Dated: _____________________ 
 
 

TOWN OF ERIE 
 
 ______      
 
By:     _____________________________ 
 
Its:     _____________________________  

 
 
STATE OF COLORADO   )  
      )    ss. 
City and County of ____  ) 
 
The foregoing instrument was acknowledged before me this  _     _   day of               , 2017  
 
by ___________________, as _________________________of the Town of Erie. 
 
Witness my hand and official seal. 
 
My Commission expires: _________________________________ 
 
 
       _________________________________ 
       Notary Public 
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EXHIBIT A 

ERIE COAL CREEK DITCH AND RESERVOIR COMPANY 
LICENSE AGREEMENT 

______________________________________________________________________ 
 

Crossing Location 
 

(see attached map)  
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EXHIBIT B 
ERIE COAL CREEK DITCH AND RESERVOIR COMPANY 

LICENSE AGREEMENT 
______________________________________________________________________ 

 
Plans and Specifications 

 
(see attached diagrams) 

 



ZONE 3 WATERLINE EXTENSION
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