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INTEREST OF THE AMICUS CURIAE

The Board of County Commissioners of Boulder County, Colorado (“Boulder County”) is
a statutory County of the State of Colorado. Boulder County, as a local government entity, is
charged with protecting the public health, safety, and welfare of its residents. See § 30-11-
101(2), C.R.S. (counties may adopt and enforce regulations “regarding health, safety, and
welfare issues”). Boulder County’s residents are concerned about the public health and
environmental effects of oil and gas development near their homes, schools, businesses, and
recreation areas. This Court has determined that local governments like Boulder County may
not, under current Colorado Oil and Gas Commission (“COGCC”) rules, ban or place lengthy
moratoria on oil and gas development and are preempted from regulating certain aspects of
fossil fuel development. Nonetheless, because oil and gas development is a mixed issue of
state and local concern, Fort Collins v. Colorado Oil & Gas Commission, 369 P.3d 586, 591 (Colo.
2016), local governments’ land use and oil and gas permitting functions are affected by the
manner in which the COGCC carries out its statutory rule-making and permitting duties.
Accordingly, Boulder County is interested in this case because it wants to ensure that COGCC,
through its rules and regulations, properly fulfills its statutory duties in Colorado’s mixed state

and local method of regulating oil and gas development.



STATEMENT OF THE CASE

Based on clear and unambiguous language in the Colorado Qil and Gas Conservation
Act, §§ 34-60-101 to -130, C.R.S. 2016 (the “Act”), the court of appeals held that the COGCC has
the authority to consider a rule proposed for the purpose promoting public health and
protecting the environment. This holding did not change existing law; it simply echoed the
well-settled legal principle that a primary function of state government is to protect public
health, safety, and welfare. The court of appeals’ “decision [did] not address the merits of
whether the Commission should adopt Petitioners’ proposed rule.” Martinez v. Colorado Oil
and Gas Conservation Commn., 2017 COA 37, 9 32. Instead, the court of appeals determined
the COGCC should not reject the proposed rule based only on a question of statutory authority.
Id. Accordingly, on remand, the COGCC must make a determination regarding the public health
and safety impact of the proposed rule. As shown below, the court should deny the petitions
for certiorari because the appellate ruling is well-reasoned and neither changes existing law nor

conflicts with prior decisions of other appellate divisions or this Court.

ARGUMENT

I A requirement that government regulations protect public health and safety is not a
change in Colorado law.

The Petitioners describe the decision below as a radical and sweeping change in the law

|II

that will have drastic impacts. The Intervenors call the decision “novel.” Lost in this rhetoric is
the fact that lawmaking for the purpose of protecting the public health, safety, and welfare is

the foundation of the police power.



When it adopted the Act, including its subsequent amendments, the General Assembly
exercised its police power. See W. Colo. Power Co. v. Pub. Utilities Comm’n, 411 P.2d 785, 794
(Colo. 1966) (“The power to regulate entities affected with a public interest is a function of the
police power of the state.”); see also Town of Dillon v. Yacht Club Condominiums Homeowners
Ass’n, 325 P.3d 1032, 1041-42 (Colo. 2014) (police power includes “the power to anticipate and
prevent dangers”). “[T]he police power of the state, which is exercised in the public interest . . .
is an attribute of sovereignty, governmental in character, but its use is restricted to matters
which relate to the health, safety, or general welfare of the people.” Town of Holyoke v. Smith,
226 P. 158, 161 (Colo. 1924). Accordingly, for a statute to fall within the police power of the
state, “the provisions of the statute must be reasonably related to the public health, safety, and

welfare.” Love v. Bell, 465 P.2d 118, 121 (Colo. 1970).

While the decision below may ultimately result in changes in COGCC rules or procedures
that inadequately protect public health and safety, it will not result in a change in fundamentals
of law related to the legislative process and rulemaking. The parade of horribles presented by
Petitioners COGCC and API/CPA is baseless. The state and state agencies have long been on
notice that they must exercise their power for the benefit of public health and safety. In fact,
Governor Hickenlooper said in a May 18, 2017 press release, that “we believe the court of
appeals' decision [in the instant case] does not represent a significant departure from the
commission's current approach.” If the COGCC adopted rules and regulations that benefited
private industry without protecting public health, safety, and welfare, it did so at its own risk.

“The Legislature cannot “bargain away the public health or the public morals.”” Home Bldg. &



Loan Ass’n v. Blaisdell, 290 U.S. 398, 436 (1934). This Court need not weigh in on a case that

brings the legislative actions of a state agency within the legal mainstream.

1. The decision below is consistent with prior decisions of this Court and other divisions
of the court of appeals.

Contrary to the Petitioners’ assertions, the court of appeals decision does not conflict
with decisions of this Court or the court of appeals. In City of Longmont v. Colo. Oil and Gas
Ass’n, 369 P.3d 573 (Colo. 2016), the Court undertook a preemption analysis with the
underlying assumption that the COGCC enacted valid rules within its authority under the
Act. In particular, the Court observed that the COGCC enacted fracking rules “to prevent
waste and to conserve oil and gas in the State of Colorado while protecting public health,
safety, and welfare.” City of Longmont, 369 P.3d at 584 (emphasis added). The Court did not
decide whether the COGCC'’s fracking rules comported with the Act by actually protecting
public health, safety, and welfare. In fact, the Court specifically declined to address the
issue:

[T]he virtues and vices of fracking are hotly contested. Proponents
tout the economic advantages of extracting previously
inaccessible oil, gas, and other hydrocarbons, while opponents
warn of the health risks and damage to the environment. We fully
respect these competing views . . . This case, however, does not
require us to weigh in on these differences of opinion, much less
to try to resolve them. Rather, we must confront a far narrower
... legal question. . ..
Id. at 576-77. Because this Court did not examine the underlying validity of the COGCC’s

fracking rules or address the public safety issues related to fracking in City of Longmont, the

Martinez ruling raises no inconsistencies with that decision.



Like City of Longmont, Gerrity Oil & Gas Corp. v. Magness, 946 P.2d 913 (Colo. 1997),
addresses an issue unrelated to the decision below and does not contradict the court of
appeals decision. The Court in Gerrity determined that the Act did not give rise to a private
cause of action. In discussing the Act, the Court stated “[w]e recognize that the purposes of
the Act are to encourage the production of oil and gas in a manner that protects public
health and safety and prevents waste. See § 34-60-102(1), 14 C.R.S. (1995).” Gerrity, 946
P.2d at 925.1 The Petitioners argue that by using the plural “purposes” rather than the
singular “purpose” the Court interpreted § 34-60-102, C.R.S., to mean that oil and gas
production and protecting public health and safety were separate purposes. However, the
Gerrity Court never specified which “purposes” it was referring to. Moreover, the Court was
summarizing the Act—not interpreting it. At best, the language is dicta.

More recently, the Court characterized oil and gas production as a single goal.
“This...materially impedes the state's goal of permitting each oil and gas pool in Colorado to
produce up to its maximum efficient rate of production, subject to the prevention of waste
and consistent with the protection of public health, safety, and welfare. See § 34—60—-
102(1)(b).” City of Ft. Collins v. Colorado Oil, 369 P.3d 586, 593 (Colo. 2016)(emphasis
added). Thus, even if Gerrity raised questions by using the word “purposes,” Fort Collins
subsequently clarified the issue by referring to production as a single “goal” that must be
pursued consistently with the protection of public health, safety, and welfare.

Finally, Chase v. Colo. Oil and Gas Conservation Comm’n, 284 P.3d 161 (Colo. App. 2012),

supports, rather than conflicts with, the decision below. A division of the court of appeals in

1 The Court in Gerrity referenced a prior version of the statute at issue. The General Assembly amended § 34-60-
102, C.R.S. in 2007. See 2007 Colo. Legis. Serv. Ch. 312 (H.B. 07 —1298)(WEST).



Chase recognized that “[t]he 1994 amendments to the Conservation Act enlarged the
COGCC's focus . . . to include consideration of environmental impact and public health,
safety, and welfare.” Chase, 284 P.3d at 166. The Chase division characterized protecting
public health, safety, and welfare as an “expanded charge” to the COGCC. /d. Further, the
court did not describe the COGCC’s rules as achieving balance between fostering
development and protecting public health and safety, but rather stated “the COGCC’s rules
protect the health, safety, and welfare of the general public during the drilling, completion,
and operation of oil and gas wells and producing facilities.” Id. and see n.16.

The Petitioners argue that Chase concludes that public health and safety is merely a
“factor” under the Act that the COGCC must consider. Pet’r’s Pet. for Writ of Cert. 3.
However, the issue on appeal in Chase was whether the COGCC could consider “factors
other than occupancy in determining whether land should be categorized as a Designated
Outdoor Activity Area, or DOAA. Chase, 284 P.3d at 170. The division concluded that the
COGCC had the power to consider public safety in making a DOAA determination. /d.
However, it did not consider the opposite question—whether the COGCC could ignore
public health and safety in reaching its decision. Thus, nothing in Chase conflicts with the
decision below.

As shown above, the decision below does not conflict with City of Longmont, Gerrity, or
Chase.

CONCLUSION

The court of appeals opinion in this case does not raise any of the primary reasons this

Court generally exercises its certiorari review. See C.A.R. 49. As demonstrated, the ruling



does not conflict with a decision of this Court or other divisions of the court of appeals.
Because the ruling merely clarifies the long-standing, fundamental power and duty of
governments to safeguard the public health, safety and welfare, after a procedurally correct
hearing and review, it in no way departs from the accepted and usual court of judicial
proceedings. Finally, because the court of appeals interpretation is well-founded in
statutory language and the existing law on both the police powers and oil and gas
development, it does not present an issue of first impression. For all of these reasons, the
Amici parties respectfully assert that the Court should deny the Petitions for Certiorari and

allow the court of appeals decision to stand.



