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TOWN OF ERIE COAL CREEK PARK REDEVELOPMENT

CMAR CONTRACT

THIS AGREEMENT is by and between the Town of Erie, herein after called " Owner", and ECI Site Construction

Management, hereinafter called " Contractor". Owner and Contractor hereby agree as follows:

ARTICLE 1— WORK

1.01 Contractor shall complete all Work as specified in the Creek Park 100% Construction Drawings and
Technical Specifications including all Attachments.

ARTICLE 2 — THE PROJECT

2.01 The Project, of which the Work is a part, is generally described as follows: The Town proposes a complete
redevelopment of Coal Creek Park. Coal Creek Park will enhance downtown Erie by providing recreational

opportunities currently unavailable in in downtown Erie in addition to a multi -use site that will house a

splash pad in the summer and the Town's ice rink in the winter. The project will include earthwork, drainage
improvements, utilities, a custom shelter/restroom facility, shade shelters, parking improvements, a new

playground, event lawn, promenade, a splash pad/pad for the Town's ice rink, a storage area for ice rink

and splash pad equipment, curb and gutter, site lighting, landscape, native seeding and irrigation. The new

shelter and restroom building will include a concessions and support room, two gender specific restrooms,
two family restrooms, mechanical and electrical room, and a community room with two storage/support
rooms. The building is intended to be used year-round.

ARTICLE 3 — ARCHITECT

3.01 The part of the Project that pertains to the Work has been designed by Wenk Associates.

3.02 The Owner has not retained an Owner's representative for this project.

ARTICLE 4 — CONTRACT TIMES

4.01 Contract Time:

A. A Notice to Proceed for the preconstruction phase services is expected to be delivered with fourteen

14) calendar days of execution of this agreement.

B. At the time of execution of this agreement, the pre -construction phase services shall be considered

complete.

C. The Contract Time and the date by which Substantial Completion should be achieved for construction

phase services will be established when and if Owner accepts the Contractor's GMP. The Contractor's

GMP will be established following the completion of 100% construction drawings and specifications.

D. Work will be substantially completed as provided in Paragraph 4.01 of the General Conditions, and

completed and ready for final payment in accordance with Paragraph 15.06 of the General Conditions.

4.02 Liquidated Damages

A. Contractor and Owner recognize that time is of the essence and that Owner will suffer financial and

other losses if the Work is not completed within the times established with the Contractor's GMP, plus
any extensions thereof allowed in accordance with the Contract. The parties also recognize the delays,
expense, and difficulties involved in proving in a legal or arbitration proceeding the actual loss suffered
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by Owner if the Work is not completed on time. Accordingly, instead of requiring any such proof,
Owner and Contractor agree that as liquidated damages for delay ( but not as a penalty):

1. Substantial Completion: Contractor shall pay Owner $ 1,500.00 for each calendar day that expires
after the time ( as duly adjusted pursuant to the Contract) specified above for Substantial

Completion until the Work is substantially complete, based on a mutually agreeable Substantial

Completion date established pursuant to Paragraph 4.01(C).

2. Completion of Remaining Work: After Substantial Completion, if Contractor shall neglect,
refuse, or fail to complete the remaining Work within the Contract Times ( as duly adjusted
pursuant to the Contract) for completion and readiness for final payment, Contractor shall pay
Owner $ 750 for each calendar day that expires after such time until the Work is completed and

ready for final payment.

3. Liquidated damages for failing to timely attain Substantial Completion and final completion are

not additive and will not be imposed concurrently.

4. Owner shall have the right to deduct liquidated damages from any money in its hands, otherwise

due, or to become due, to Contractor, or to initiate applicable dispute resolution procedures and

to recover liquidated damages for nonperformance of this Contract within the time stipulated.

ARTICLE 5 — CONTRACT PRICE

5.01 For pre -construction phase services:

A. The Pre -Construction Phase Fee is not included in the GMP.

5.02 In full consideration of Contractor's Services during the Construction Phase of this Contract, Owner and

Contractor will establish a Guaranteed Maximum Price. As agreed by the Owner and Contractor, the

Guaranteed Maximum Price is for performance of the Work in accordance with the Construction
Documents included in this contract is an amount guaranteeing the maximum cost to the Owner for the

Cost of the Work, plus the CM@R's Fees in accordance with Article 11.04 of the Agreement.

5.03 The Contractor'sGuaranteed Maximum Price for Phase I of work, including the estimated Cost of the work

is Two Million Fifteen Thousand Two Hundred Sixty -Seven Dollars and No Cents ($ 2,015,267.00)
inclusive of all expenses and disbursements payable proportionately on a monthly basis based on the

amount of effort expended by Contractor.

5.04 For Phase II construction services, the Contract will be amended at a later date, following 100%

construction document completion and development of a mutually agreed upon Phase II GMP.

ARTICLE 6 — PAYMENT PROCEDURES

6.01 Submittal and Processing ofPayments

A. Contractor shall submit Applications for Payment in accordance with Article 15 of the General

Conditions. Applications for Payment will be processed by Engineer as provided in the General

Conditions.

6.02 Construction Phase Services Progress Payments; Retainage

A. For construction phase services, the contract will be amended at a later date, following 90% design
document completion and development of a mutually agreed upon GMP. The amendment will include

provisions for progress payment and retainage.
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ARTICLE 7 — NOT USED

ARTICLE 8 — CONTRACTOR'S REPRESENTATIONS

8.01 In order to induce Owner to enter into this Contract, Contractor makes the following representations:

A. Contractor has examined and carefully studied the Contract Documents and any data and reference

items identified in the Contract Documents.

B. Contractor has visited the Site, conducted a thorough, alert visual examination of the Site and adjacent
areas, and become familiar with and is satisfied as to the general, local, and Site conditions that may
affect cost, progress, and performance of the Work.

C. Contractor is familiar with and is satisfied as to all federal, state, and local Laws and Regulations that

may affect cost, progress, and performance of the Work.

D. Contractor has carefully studied all: (1) reports of explorations and tests of subsurface conditions at or

adjacent to the Site and all drawings of physical conditions relating to existing surface or subsurface

structures at the Site that have been identified in the RFP, if any, especially with respect to Technical
Data in such reports and drawings, and ( 2) reports and drawings relating to Hazardous Environmental

Conditions, if any, at or adjacent to the Site that have been identified in the Supplementary Conditions,
if any, especially with respect to Technical Data in such reports and drawings.

1. Contractor accepts the determination set forth in the General Conditions and Supplementary
Conditions, if any, of the extent of the Technical Data contained in such reports and drawings
upon which Contractor is entitled to rely as provided in Article 5 of the General Conditions.

2. Contractor acknowledges that such reports and drawings are not Contract Documents and may
not be complete for Contractor's purposes.

3. Contractor acknowledges that Owner and Engineer do not assume responsibility for the accuracy
or completeness of information and data shown or indicated in the Contract Documents with

respect to Underground Facilities at or adjacent to the Site. Cost and time adjustments resulting
from inaccuracies or completeness shall be made pursuant to Section 5.05 of the General

Conditions.

E. Contractor has considered the information known to Contractor itself; information commonly known

to Contractors doing business in the locality of the Site; information and observations obtained from

visits to the Site; the Contract Documents; and the Site -related reports and drawings identified in the

Contract Documents, with respect to the effect of such information, observations, and documents on

1) the cost, progress, and performance of the Work; (2) the means, methods, techniques, sequences,
and procedures of construction to be employed by Contractor; and ( 3) Contractor's safety precautions
and programs.

F. Based on the information and observations referred to in the preceding paragraph, Contractor agrees
that no further examinations, investigations, explorations, tests, studies, or data are necessary for the

performance of the Work at the Contract Price, within the Contract Times, and in accordance with the

other terms and conditions of the Contract.

G. Contractor is aware of the general nature of work to be performed by Owner and others at the Site that

relates to the Work as indicated in the Contract Documents.

H. Contractor has given Engineer written notice of all conflicts, errors, ambiguities, or discrepancies that

Contractor has discovered in the Contract Documents, and the written resolution thereof by Engineer
through issued addendum or addenda which is acceptable to Contractor, and the Contract Documents

are generally sufficient to indicate and convey understanding of all terms and conditions for

performance and furnishing of the Work. When said conflicts, etc., have not been resolved through
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interpretation or clarification by Engineer, because of insufficient time or otherwise, Contractor has

included in the GMP the greater quantity or better quality of Work, or compliance with the more

stringent requirement resulting in a greater cost; and said greater cost is included in the Contract Price.

I. The Contract Documents are generally sufficient to indicate and convey understanding of all terms

and conditions for performance and furnishing of the Work.

J. Contractor's entry into this Contract constitutes an incontrovertible representation by Contractor that
without exception all prices in the Agreement are premised upon performing and furnishing the Work

required by the Contract Documents.

ARTICLE 9 — CONTRACT DOCUMENTS

9.01 Contents

A. The Contract Documents consist of the following:

1. This Agreement ( pages 1 to 8, inclusive).

2. Performance bond ( pages 1 to 3, inclusive).

3. Payment bond ( pages 1 to 3, inclusive).

4. General Conditions ( pages 1 to 98, inclusive).

5. The following which may be delivered or issued on or after the Effective Date of the Contract

and are not attached hereto:

a. Notice to Proceed, Work Change Directives, Change Orders, and Field Orders.

B. The documents listed in Paragraph 9.01.A are attached to this Agreement ( except as expressly noted
otherwise above).

C. There are no Contract Documents other than those listed above in this Article 9.

D. The Contract Documents may only be amended, modified, or supplemented as provided in the General
Conditions.

ARTICLE 10 — MISCELLANEOUS

10.01 Terms

A. Terms used in this Agreement will have the meanings stated in the General Conditions.

10.02 Assignment of Contract

A. Unless expressly agreed to elsewhere in the Contract, no assignment by a party hereto of any rights
under or interests in the Contract will be binding on another party hereto without the written consent

of the party sought to be bound; and, specifically but without limitation, money that may become due

and money that is due may not be assigned without such consent ( except to the extent that the effect

of this restriction may be limited by law), and unless specifically stated to the contrary in any written

consent to an assignment, no assignment will release or discharge the assignor from any duty or

responsibility under the Contract Documents.

10.03 Successors and Assigns

A. Owner and Contractor each binds itself, its successors, assigns, and legal representatives to the other

party hereto, its successors, assigns, and legal representatives in respect to all covenants, agreements,
and obligations contained in the Contract Documents.
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10.04 Severability

A. Any provision or part of the Contract Documents held to be void or unenforceable under any Law or

Regulation shall be deemed stricken, and all remaining provisions shall continue to be valid and

binding upon Owner and Contractor, who agree that the Contract Documents shall be reformed to

replace such stricken provision or part thereof with a valid and enforceable provision that comes as

close as possible to expressing the intention of the stricken provision.

10.05 Contractor's Certifications

A. Contractor certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive practices in

competing for or in executing the Contract. For the purposes of this Paragraph 10.05:

1. " corrupt practice" means the offering, giving, receiving, or soliciting of anything of value likely
to influence the action of a public official in the selection process or in the Contract execution;

2. " fraudulent practice" means an intentional misrepresentation of facts made ( a) to influence the

selection process or the execution of the Contract to the detriment of Owner, (b) to establish Bid

or Contract prices at artificial non-competitive levels, or ( c) to deprive Owner of the benefits of

free and open competition;

3. " collusive practice" means a scheme or arrangement between two or more Bidders, with or

without the knowledge of Owner, a purpose of which is to establish Bid prices at artificial, non-

competitive levels; and

4. " coercive practice" means harming or threatening to harm, directly or indirectly, persons or their

property to influence their participation in the selection process or affect the execution of the

Contract.

10.06 Access to Work

A. Owner, its officers, employees, agents and representatives, at all times shall have access to the Work

whenever it is in preparation or progress, and Contractor shall provide proper facilities for such access

and inspection by them.

10.07 Indemnification

A. Contractor shall defend, indemnify and save harmless Owner, its officers and employees consistent

with the terms of the indemnity related provisions set forth in the General Conditions of the Contract

including, without limitation, Articles 5.02.A.2, 5.06.J, 7.10.B, 7.18.A and 8.03.D.

10.08 Unemployment Compensation Fund Payment

A. Contractor shall pay to the Unemployment Compensation Fund of the State of Colorado,
unemployment contributions and interest due under the laws of the State of Colorado on wages paid
to individuals employed in the performance of this Contract, and shall submit to Owner a written

clearance from the Commissioner of Labor of the State of Colorado certifying that all payment due of

contributions and interest which may have arisen under this Contract have been paid by Contractor, or

its Subcontractor, to the State of Colorado Unemployment Compensation Fund.

B. Contractor shall submit, when requested, evidence satisfactory to Owner that all payrolls, material

bills, and other indebtedness pertaining to the aforesaid work have been paid.

10.09 Payment of Workman's Compensation

A. Contractor shall procure a policy, or policies, or insurance which shall guarantee payment of

compensation according to the Workmen's Compensation Laws of Colorado for all workmen injured
in the scope of employment; and further agrees to keep said policy, or policies, in full force and effect

throughout the terms of this Contract. In addition, all other insurance in any way required of Contractor
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shall be procured by Contractor and kept in force by Contractor throughout the term of this Contract.

Certificate or certificates of insurance, or copies of policies, if required by any Department of the

Owner, shall be filed by Contractor with the Owner.

10.10 Payment ofEmployee and Mechanics Claims

A. Contractor shall pay all just claims due for the payment of all employees and mechanics for labor that
shall be performed, for the payment of all material and equipment furnished, and for the payment of

material and equipment rental which is actually used or rented in the performance of the Contract.

IN WITNESS WHEREOF, Owner and Contractor have signed this Agreement in triplicate. One counterpart each

has been delivered to Owner, Contractor, and Engineer. All portions of the Contract Documents have been signed,
initialed or identified by Owner and Contractor or identified by Engineer on their behalf.

Oc{-r>10-e_4, (7 lo) 2-0 2k
This Agreement will be effective on ( which is the Effective Date of the Contract).

NioVor Pro TfwTitle:

Address for giving notices:

D'1 l v t le_

CD avr-Lpt--D cgb

Attest:

Title:

CONTRACTOR:

ECI Site Construction Management, Inc.

By:

Title:

DocuSlgned by:

6CB428 E E435B495...

President

IfCONTRACTOR is a corporation, apartnership, or

a joint venture, attach evidence ofauthority to sign.)
DocuSlgned by:

C 1
6CD18E2F9B48475...

Contract Admin

Address for giving notices:

PO Box 2135

Loveland, Co 80539

License No.:

where applicable)

END OF SECTION
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PERFORMANCE BOND

CONTRACTOR ( name and address):
SURETY ( name and address ofprincipal place of
business):

OWNER ( name and address): CONSTRUCTION CONTRACT

Town of Erie Effective Date of the Agreement:

645 Holbrook Street Amount:

Erie, CO 80516 Description: Town of Coal Creek Park Final Phase

BOND

Bond Number:

Date (not earlier than the Effective Date of the Agreement of the Construction Contract):

Amount:

Modifications to this Bond Form:  None  See Paragraph 16

Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth below, do each cause

this Performance Bond to be duly executed by an authorized officer, agent, or representative.

CONTRACTOR AS PRINCIPAL SURETY

Seal)

Contractor'sName and Corporate Seal Surety's Name and Corporate Seal

By: By:

Signature Signature ( Attach Power of Attorney)

Seal)

Print Name Print Name

Title Title

Attest: Attest:

Signature Signature

Title Title

Notes: (1) Provide supplemental execution by any additional parties, such as joint venturers. ( 2) Any singular reference to Contractor, Surety, Owner, or

other party shall be considered plural where applicable.
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1. The Contractor and Surety, jointly and severally, bind themselves,
their heirs, executors, administrators, successors, and assigns to the

Owner for the performance of the Construction Contract, which is

incorporated herein by reference.

2. If the Contractor performs the Construction Contract, the Surety
and the Contractor shall have no obligation under this Bond, except
when applicable to participate in a conference as provided in Paragraph
3.

3. If there is no Owner Default under the Construction Contract, the

Surety's obligation under this Bond shall arise after:

3.1 The Owner first provides notice to the Contractor and the

Surety that the Owner is considering declaring a Contractor

Default. Such notice shall indicate whether the Owner is requesting
a conference among the Owner, Contractor, and Surety to discuss

the Contractor's performance. If the Owner does not request a

conference, the Surety may, within five ( 5) business days after

receipt of the Owner's notice, request such a conference. If the

Surety timely requests a conference, the Owner shall attend. Unless

the Owner agrees otherwise, any conference requested under this

Paragraph 3.1 shall be held within ten ( 10) business days of the

Surety's receipt of the Owner's notice. If the Owner, the

Contractor, and the Surety agree, the Contractor shall be allowed a

reasonable time to perform the Construction Contract, but such an

agreement shall not waive the Owner's right, if any, subsequently
to declare a Contractor Default;

3.2 The Owner declares a Contractor Default, terminates the

Construction Contract and notifies the Surety; and

3.3 The Owner has agreed to pay the Balance of the Contract

Price in accordance with the terms of the Construction Contract to

the Surety or to a contractor selected to perform the Construction

Contract.

4. Failure on the part of the Owner to comply with the notice

requirement in Paragraph 3.1 shall not constitute a failure to comply
with a condition precedent to the Surety's obligations, or release the

Surety from its obligations, except to the extent the Surety demonstrates

actual prejudice.

5. When the Owner has satisfied the conditions of Paragraph 3, the

Surety shall promptly and at the Surety's expense take one of the

following actions:

5.1 Arrange for the Contractor, with the consent of the

Owner, to perform and complete the Construction Contract;

5.2 Undertake to perform and complete the Construction

Contract itself, through its agents or independent contractors;

5.3 Obtain bids or negotiated proposals from qualified
contractors acceptable to the Owner for a contract for performance
and completion of the Construction Contract, arrange for a contract

to be prepared for execution by the Owner and a contractor selected

with the Owners concurrence, to be secured with performance and

payment bonds executed by a qualified surety equivalent to the

bonds issued on the Construction Contract, and pay to the Owner

the amount of damages as described in Paragraph 7 in excess of the

Balance of the Contract Price incurred by the Owner as a result of

the Contractor Default; or

5.4 Waive its right to perform and complete, arrange for

completion, or obtain a new contractor, and with reasonable

promptness under the circumstances:

5.4.1 After investigation, determine the amount for which

it may be liable to the Owner and, as soon as practicable after

the amount is determined, make payment to the Owner; or

5.4.2 Deny liability in whole or in part and notify the

Owner, citing the reasons for denial.

6. If the Surety does not proceed as provided in Paragraph 5 with

reasonable promptness, the Surety shall be deemed to be in default on

this Bond seven ( 7) days after receipt of an additional written notice

from the Owner to the Surety demanding that the Surety perform its

obligations under this Bond, and the Owner shall be entitled to enforce

any remedy available to the Owner. If the Surety proceeds as provided
in Paragraph 5.4, and the Owner refuses the payment or the Surety has

denied liability, in whole or in part, without further notice the Owner

shall be entitled to enforce any remedy available to the Owner.

7. If the Surety elects to act under Paragraph 5.1, 5.2, or 5.3, then the

responsibilities of the Surety to the Owner shall not be greater than those

of the Contractor under the Construction Contract, and the

responsibilities of the Owner to the Surety shall not be greater than those

of the Owner under the Construction Contract. Subject to the

commitment by the Owner to pay the Balance of the Contract Price, the

Surety is obligated, without duplication for:

7.1 the responsibilities of the Contractor for correction of

defective work and completion of the Construction Contract;

7.2 additional legal, design professional, and delay costs

resulting from the Contractor's Default, and resulting from the

actions or failure to act of the Surety under Paragraph 5; and

7.3 liquidated damages, or if no liquidated damages are

specified in the Construction Contract, actual damages caused by
delayed performance or non-performance of the Contractor.

8. If the Surety elects to act under Paragraph 5.1, 5.3, or 5.4, the

Surety's liability is limited to the amount of this Bond.

9. The Surety shall not be liable to the Owner or others for obligations
of the Contractor that are unrelated to the Construction Contract, and

the Balance of the Contract Price shall not be reduced or set off on

account of any such unrelated obligations. No right of action shall

accrue on this Bond to any person or entity other than the Owner or its

heirs, executors, administrators, successors, and assigns.

10. The Surety hereby waives notice of any change, including changes
of time, to the Construction Contract or to related subcontracts, purchase
orders, and other obligations.

11. Any proceeding, legal or equitable, under this Bond may be

instituted in any court of competent jurisdiction in the location in which
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the work or part of the work is located and shall be instituted within two

years after a declaration of Contractor Default or within two years after

the Contractor ceased working or within two years after the Surety
refuses or fails to perform its obligations under this Bond, whichever

occurs first. If the provisions of this paragraph are void or prohibited by
law, the minimum periods of limitations available to sureties as a

defense in the jurisdiction of the suit shall be applicable.

12. Notice to the Surety, the Owner, or the Contractor shall be mailed

or delivered to the address shown on the page on which their signature
appears.

13. When this Bond has been furnished to comply with a statutory or

other legal requirement in the location where the construction was to be

performed, any provision in this Bond conflicting with said statutory or

legal requirement shall be deemed deleted herefrom and provisions
conforming to such statutory or other legal requirement shall be deemed

incorporated herein. When so furnished, the intent is that this Bond shall

be construed as a statutory bond and not as a common law bond.

14. Definitions

14.1 Balance of the Contract Price: The total amount payable
by the Owner to the Contractor under the Construction Contract

after all proper adjustments have been made including allowance

for the Contractor for any amounts received or to be received by
the Owner in settlement of insurance or other claims for damages
to which the Contractor is entitled, reduced by all valid and proper

payments made to or on behalf of the Contractor under the

Construction Contract.

14.2 Construction Contract: The agreement between the

Owner and Contractor identified on the cover page, including all

Contract Documents and changes made to the agreement and the

Contract Documents.

14.3 Contractor Default: Failure of the Contractor, which has

not been remedied or waived, to perform or otherwise to comply
with a material term of the Construction Contract.

14.4 Owner Default: Failure of the Owner, which has not been

remedied or waived, to pay the Contractor as required under the

Construction Contract or to perform and complete or comply with

the other material terms ofthe Construction Contract.

14.5 Contract Documents: All the documents that comprise
the agreement between the Owner and Contractor.

15. If this Bond is issued for an agreement between a contractor and

subcontractor, the term Contractor in this Bond shall be deemed to be

Subcontractor and the term Owner shall be deemed to be Contractor.

16. Modifications to this Bond are as follows:
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PAYMENT BOND

CONTRACTOR ( name and address):

OWNER ( name and address):

Town of Erie

645 Holbrook Street

Erie, CO 80516

BOND

Bond Number:

SURETY ( naive and address ofprincipal place of
business):

CONSTRUCTION CONTRACT

Effective Date of the Agreement:

Amount:

Description: Town of Coal Creek Park Final Phase

Date ( not earlier than the Effective Date of the Agreement of the Construction Contract) :

Amount:

Modifications to this Bond Form:  None  See Paragraph 18

Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth below, do each cause

this Payment Bond to be duly executed by an authorized officer, agent, or representative.

CONTRACTOR AS PRINCIPAL SURETY

Seal) ( Seal)

Contractor's Name and Corporate Seal Surety's Name and Corporate Seal

By: By:

Signature

Attest:

Print Name

Title

Signature

Title

Attest:

Signature ( Attach Power of Attorney)

Print Name

Title

Signature

Title

Notes: (1) Provide supplemental execution by any additional parties, such as joint venturers. ( 2) Any singular reference to Contractor, Surety, Owner, or

other party shall be considered plural where applicable.
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1. The Contractor and Surety, jointly and severally, bind

themselves, their heirs, executors, administrators,
successors, and assigns to the Owner to pay for labor,
materials, and equipment furnished for use in the

performance of the Construction Contract, which is

incorporated herein by reference, subject to the

following terms.

2. If the Contractor promptly makes payment of all sums

due to Claimants, and defends, indemnifies, and holds

harmless the Owner from claims, demands, liens, or

suits by any person or entity seeking payment for labor,
materials, or equipment furnished for use in the

performance of the Construction Contract, then the

Surety and the Contractor shall have no obligation
under this Bond.

3. If there is no Owner Default under the Construction

Contract, the Surety's obligation to the Owner under

this Bond shall arise after the Owner has promptly
notified the Contractor and the Surety ( at the address

described in Paragraph 13) of claims, demands, liens,
or suits against the Owner or the Owner's property by
any person or entity seeking payment for labor,
materials, or equipment furnished for use in the

performance ofthe Construction Contract, and tendered

defense of such claims, demands, liens, or suits to the

Contractor and the Surety.

4. When the Owner has satisfied the conditions in

Paragraph 3, the Surety shall promptly and at the

Surety's expense defend, indemnify, and hold harmless

the Owner against a duly tendered claim, demand, lien,
or suit.

5. The Surety's obligations to a Claimant under this Bond

shall arise after the following:

5.1 Claimants who do not have a direct contract

with the Contractor,

5.1.1 have furnished a written notice of non-

payment to the Contractor, stating with

substantial accuracy the amount

claimed and the name of the party to

whom the materials were, or

equipment was, furnished or supplied
or for whom the labor was done or

performed, within ninety ( 90) days
after having last performed labor or

last furnished materials or equipment
included in the Claim; and

5.1.2 have sent a Claim to the Surety ( at the

address described in Paragraph 13).

5.2 Claimants who are employed by or have a direct

contract with the Contractor have sent a Claim

to the Surety ( at the address described in

Paragraph 13).

6. If a notice of non-payment required by Paragraph 5.1.1

is given by the Owner to the Contractor, that is

sufficient to satisfy a Claimant's obligation to furnish a

written notice of non-payment under Paragraph 5.1.1.

7. When a Claimant has satisfied the conditions of

Paragraph 5.1 or 5.2, whichever is applicable, the

Surety shall promptly and at the Surety's expense take

the following actions:

7.1 Send an answer to the Claimant, with a copy to

the Owner, within sixty ( 60) days after receipt
of the Claim, stating the amounts that are

undisputed and the basis for challenging any
amounts that are disputed; and

7.2 Pay or arrange for payment of any undisputed
amounts.

7.3 The Surety's failure to discharge its obligations
under Paragraph 7.1 or 7.2 shall not be deemed

to constitute a waiver of defenses the Surety or

Contractor may have or acquire as to a Claim,
except as to undisputed amounts for which the

Surety and Claimant have reached agreement.

If, however, the Surety fails to discharge its

obligations under Paragraph 7.1 or 7.2, the

Surety shall indemnify the Claimant for the

reasonable attorney's fees the Claimant incurs

thereafter to recover any sums found to be due

and owing to the Claimant.

8. The Surety's total obligation shall not exceed the

amount of this Bond, plus the amount of reasonable

attorney's fees provided under Paragraph 7.3, and the

amount of this Bond shall be credited for any payments
made in good faith by the Surety.

9. Amounts owed by the Owner to the Contractor under

the Construction Contract shall be used for the

performance of the Construction Contract and to satisfy
claims, if any, under any construction performance
bond. By the Contractor furnishing and the Owner

accepting this Bond, they agree that all funds earned by
the Contractor in the performance of the Construction

Contract are dedicated to satisfy obligations of the

Contractor and Surety under this Bond, subject to the

Owner's priority to use the funds for the completion of

the work.

10. The Surety shall not be liable to the Owner, Claimants,
or others for obligations of the Contractor that are

unrelated to the Construction Contract. The Owner

shall not be liable for the payment of any costs or

expenses of any Claimant under this Bond, and shall

have under this Bond no obligation to make payments
to or give notice on behalf of Claimants, or otherwise

have any obligations to Claimants under this Bond.

11. The Surety hereby waives notice of any change,
including changes of time, to the Construction Contract

or to related subcontracts, purchase orders, and other

obligations.

12. No suit or action shall be commenced by a Claimant

under this Bond other than in a court of competent
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jurisdiction in the state in which the project that is the

subject of the Construction Contract is located or after

the expiration of one year from the date ( 1) on which

the Claimant sent a Claim to the Surety pursuant to

Paragraph 5.1.2 or 5.2, or (2) on which the last labor or

service was performed by anyone or the last materials

or equipment were furnished by anyone under the

Construction Contract, whichever of (1) or ( 2) first

occurs. If the provisions of this paragraph are void or

prohibited by law, the minimum period of limitation

available to sureties as a defense in the jurisdiction of

the suit shall be applicable.

13. Notice and Claims to the Surety, the Owner, or the

Contractor shall be mailed or delivered to the address

shown on the page on which their signature appears.
Actual receipt of notice or Claims, however

accomplished, shall be sufficient compliance as of the

date received.

14. When this Bond has been furnished to comply with a

statutory or other legal requirement in the location

where the construction was to be performed, any

provision in this Bond conflicting with said statutory or

legal requirement shall be deemed deleted herefrom

and provisions conforming to such statutory or other

legal requirement shall be deemed incorporated herein.

When so furnished, the intent is that this Bond shall be

construed as a statutory bond and not as a common law

bond.

15. Upon requests by any person or entity appearing to be

a potential beneficiary of this Bond, the Contractor and

Owner shall promptly furnish a copy of this Bond or

shall permit a copy to be made.

16. Definitions

16.1 Claim: A written statement by the Claimant

including at a minimum:

1. The name of the Claimant;

2. The name of the person for whom the labor

was done, or materials or equipment
furnished;

3. A copy of the agreement or purchase order

pursuant to which labor, materials, or

equipment was furnished for use in the

performance of the Construction Contract;

4. A brief description of the labor, materials,
or equipment furnished;

5. The date on which the Claimant last

performed labor or last furnished materials

or equipment for use in the performance of

the Construction Contract;

6. The total amount earned by the Claimant

for labor, materials, or equipment
furnished as of the date of the Claim;

7. The total amount of previous payments
received by the Claimant; and

8. The total amount due and unpaid to the

Claimant for labor, materials, or

equipment furnished as of the date of the

Claim.

16.2 Claimant: An individual or entity having a

direct contract with the Contractor or with a

subcontractor of the Contractor to furnish labor,
materials, or equipment for use in the

performance of the Construction Contract. The

term Claimant also includes any individual or

entity that has rightfully asserted a claim under

an applicable mechanic's lien or similar statute

against the real property upon which the Project
is located. The intent of this Bond shall be to

include without limitation in the terms of

labor, materials, or equipment" that part of the

water, gas, power, light, heat, oil, gasoline,
telephone service, or rental equipment used in

the Construction Contract, architectural and

engineering services required for performance
of the work of the Contractor and the

Contractor's subcontractors, and all other items

for which a mechanic's lien may be asserted in

the jurisdiction where the labor, materials, or

equipment were furnished.

16.3 Construction Contract: The agreement
between the Owner and Contractor identified on

the cover page, including all Contract

Documents and all changes made to the

agreement and the Contract Documents.

16.4 Owner Default: Failure of the Owner, which

has not been remedied or waived, to pay the

Contractor as required under the Construction

Contract or to perform and complete or comply
with the other material terms of the

Construction Contract.

16.5 Contract Documents: All the documents that

comprise the agreement between the Owner and

Contractor.

17. If this Bond is issued for an agreement between a

contractor and subcontractor, the term Contractor in

this Bond shall be deemed to be Subcontractor and the

term Owner shall be deemed to be Contractor.
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